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STATEMENT OF THE ISSUES PRESENTED 
FOR REVIEW 


I. Whether the trial court's instructions with respect 
to the only real issue involved in the case -- appellant's 
possession and explanation of the lawfulness of his 
possession of recently stolen property -- were prejudicially 
erroneous, requiring reversal, in that 
(1) The instruction to which exception 
was taken, alone and in the context of the 
charge on a whole, could be fairly understood 
py the jury as a directed verdict for the 
government on that issue, and 
(2) Even if not so understood, such 
instruction was inadequate to submit to 
the jury the issue involved. 
II. Whether there was any evidence that the license plates 
which were the subject of the petit larceny charge were 


stolen in the District of Columbia. 


This case has not previously been before this 


Court under the same or a similar title. 


REFERENCES TO RULINGS 


Overruling defense objection to instruction 
on possession of recently stolen property 


Judgment of Conviction and Commitment dated 
September 5, 1969 


District 
Court Papers 


This is an appeal from a judgment upon a 
conviction by jury in the District Court of all three 
counts of a three-count indictment charging petit 
larceny of license plates and unauthorized use of a 
vehicle, in violation of 22 D.C. Code 2204 and 2202, 
respectively, and interstate transportation of a 
stolen motor vehicle in violation of 18 U.S.C. 2312 


(Dyer Act). 
II. THE FACTS 


The testimony at trial was not in conflict 
in any material particular. Appellant was apprehended 
in possession of stolen property and the government 
contended he committed the takings involved. The 
defense was that he did not take it but received it 


as a bailment from one Walter Jackson. 


Charles R. “Holly” (Tr. 38) Howard, the 


nineteen-year-old appellant, testified that he first 
met the young man named Walter Jackson at a private 
Saturday night party he attended with two friends, 
Richard Ford and Bernard Grady, in Southeast Washington 
around July 1, 1968 1/ (Tr. 20, 28, 29, 31). When 


1/ The calendar would place this party, based on Mr. Howard's 
testimony, as occurring on June 29, 1968. 


Jackson, highly intoxicated, started to argue and 
cause trouble, there was a feeling that he should 
leave the party, go outside, and calm down (Tr. 33). 
Walter Jackson then asked for someone to cts him 
home, and appellant, finding himself? the only person 


present possessing botn the necessary qualifications 


(a good Samaritan spirit and a valid driver's license) 


undertook the service (Tr. 33-35). 

Jackson showed appellant to a 1966 or 1967 
Ford, which appellant then drove to 14th and Euclid 
Streets pursuant to Jackson's instructions. There, 
Walter Jackson was sufficiently recovered = take over 
the operation of his car, and appellant pulled over, 
stopped, alit, and last saw Jackson executing a right 
turn into Euclid Street (Tr. 36-39). Prior to going 
to his home twelve blocks away, appellant paid a visit 
to the Golden Nugget alias Black Nugget, where he had 
some friends (Tr. 39, 40). 

Three weeks later, appellant saw the man he 
had assisted that night seated on @ 1965 Chevrolet 
Impala parked in front of the Blue Angel on 14th Street, 
N.W., between T and U Streets (Tr. 22). One word led 
to another and appellant, upon asking Jackson whether 
this was his car, received an affirmative response 
(Tr. 22, 41-43). Appellant asked if he could use it, 
and Walter Jackson said he could, if he would bring it 
back by the time the Blue Angel closed (2:00 A.M.), 


he wa bX ae t 4 


adding the caution that there was no insurance on it 
(Tr. 22, 42, 43). He reached into his pocket and 
nanded appellant a set of three keys (Tr. 42). 

That night, appellant used the 1965 Impala 
to take a girl friend to a party on Willard Street, 
after which he returned the car to the vicinity of the 
Blue Angel 2/ and returned the keys to Walter Jackson 
in the doorway of that establishment at about 12:00 
or 12:30 (Tr. 23, 24, 44). 

The following night, Saturday, July 20, 1968, 
the 1965 Chevrolet Impala was parked on T Street 
Dpetween 14th and-15th, and one of its tires was flat 
(fr. 24). Appellant learned this from Walter Jackson, 
whom he had sought out at 8:30 or 9:00 in hopes of 
obtaining use of the car a second time (Tr. 24, 46, 47). 
Permission, and the three keys, were given on condition 
that the tire, of course, be changed and the car returned 
not later than 4:00 A.M. Sunday morning (Tr. 24, 46, 47; 
48). Presumably in the course of changing the tire, 
appellant learned that one of the three keys fit the 
trunk (Tr. 24). 

As the night wore along, appellant and five 


other young people -- among them Richard Ford who had 


2/ We may infer that there was 2 parking problem at this 
part of i4th Street on that Friday night; appellant 
parked nearby on Wallach Place (Tr. 23). 


attended the Southeast varty three weeks! pefore 

the witness Philpot -- gathered at the 1212 Flo 

Avenue home of the sisters Jean Rogers ana Claudette 
Watts, socializing and debatin 

party in progress on Willar 

68) or possibly one in 

had arrived later than 

Chevrolet, and Philpot recalled some of the 

asking appellant where he got the car and being advised 


tee 


it was on loan from “Walter Jackson" (Tr. 70). 3/ 
A concensus developed favoring a ride in a car and a 
visit to Baltimore, and between midn gat and 1:00 A.M., 
after a stop for $2.00 worth of gasoline at the SaveWay 
gas station, 6th & Floride Avenue, N.W., the six were 
on their way to Baltimore with appellant at the wheel 
of the borrowed Chevrolet (Tr. 25, 51, 52). 

In the small hours of Sunday morning, July 21, 
1968, at perhaps 2:45 or 3:00 (Tr. 54), the Chevrolet 


Impala left the streets of Baltimore and headed south 


on the Baltimore-Washington parkway, en route to 


Washington and the required return, by 4:00 A.M. to 


BY Philpot's testimony differed slightly in this particular 
and other, immaterial particulars relating to what went 
on later in Baltimore, from appellant's. On the time 
of departure from Baltimore, Philpot's recollection seems 
out of step with appellant's, Trooper Glorioso's, and 
the complaining witness'. These minor and immaterial 
differences are corroborative, of course, of Philpot's 
testimony that he had discussed the case with Mr. Howard's 
lawyer, but had not had his recollection refreshed by 
Mr. Howard (Tr. 80). 


Walter Jackson waiting at the Blue Angel. An argument 
developed between one of the young men -- Richard Ford -- 
and Claudette Watts. It reached such intensity that 
appellant was struck in the side of the head by Claudette's 
shoe, and, forming the opinion that driving under such 
conditions was hazardous to both life and property, he 
pulled onto the shoulder and stopped (Tr. 54, 55). The 
antagonists got out of the car, Miss Watts threatening 
to walk back to the District, the other riders seeking 
to conciliate and resolve matters so that all could return 
to the car (Tr. 26). 

This scene was illuminated by the headlights of 
Maryland Trooper John Glorioso cruising southbound on 
the midnight to 8:00 A.M. shift (Tr. 9, 10). He stopped 
to offer assistance (Tr. 11) noting the license number 
(District of Columbia 577-255) as he did so. 

Since no assistance was required, he returned to 
his cruiser and drove on, routinely radioing the license 


number to his barracks for a check against numbers reported 


lost or stolen (Tr. 11). 


The response came back that the tag was registered 
to a 1961 Ford and listed "stolen." Because the car bearing 
the tags was a Chevrolet, Trooper Glorioso asked again, 
and received verification (Tr. 12). Now some four miles 
south of the place he had seen the suspect vehicle stopped, 
Trooper Glorioso pulled to the side of the road near the 
highway leading to Friendship Airport and waited for it 


to pass. 


He then pursued (Tr. 12, 13), flashed his red 
light (Tr. 27) and, when the Chevrolet responded, got 
out of his car and investigated further. | 

A radio check on the serial number revealed 
that the Chevrolet, too, had been reported stolen 
(Tr. 12). He explained these matters to appellant, who 
advised him that Walter Jackson, from whom he had 
borrowed the car, was expecting it to be returned, with 
the keys, to the vicinity of the Blue Angel by 4:00 A.M. 
Appellant urged the Trooper to advise the District of 
Columbia Police of this situation, so that appellant 
could lead them to Walter Jackson or to the place 
designated for the return of the car (Tr. 16, 17, 27, 28). 

Later, at the Waterloo Barracks , Trooper 
Glorioso passed this information on to the D.C. Police 
(Tr. 17). However, the government introduced no evidence, 
and there was no evidence, of any further investigation, 
or any attempt to apprehend Walter Jackson. 

Trooper Glorioso, at the police barracks, 
placed the key or keys to the Impala in an envelope to 
be given to the car's owner (Tr. 15). The owner, 

Mr. Dubois McCoy, was aroused by a telephone call at 

4:00 A.M. and summoned to the barracks to get his car 
(Tr. 6). He brought keys with him and "agan't see no 
keys” left for him by Trooper Glorioso when he picked 


up his car and drove off later that Sunday morning (Tr. 9). 


The car had been removed from the street where 
McCoy had parked it in the 1700 block of S Street, N.W., 
some time between 5:15 P.M. on Wednesday, July 17, 1968, 
and 6:15 the following morning (Tr. 5). The tags had 
peen lifted on or after Friday, July 12, 1968, from a 
1961 Ford belonging to one Brenda Moorman (Tr. 19). The 
record is silent on the question where the theft of the 


tags occurred (See Tr. 19). 


ARGUMENT 


I. THE TRIAL COURT'S INSTRUCTIONS WITH RESPECT TO THE 
ONLY REAL ISSUE -- APPELLANT'S POSSESSION AND EXPLANA- 
TION OF THE LAWFULNESS OF HIS POSSESSION OF RECENTLY 
STOLEN PROPERTY -- WERE PREJUDICALLY ERRONEOUS. 


The Court's attention is directed to pages 15- 


17, 19-80, 84-A, 84-3, 86, 93, 97, 102 and 103 of the 


transcript. 


A) The instruction objected to, alone and 
read in the context of the charge as a 
whole, could fairly be understood by 
the jury as a directed verdict for the 
government on that issue. 

The trial court's instruction on the inference 
permissible from exclusive possession of recently stolen 
property, as twice given, was so phrased as to be 
susceptible of conveying to the minds of the jury that 
appellant's explanation that he borrowed the car (with 
plates) from Walter Jackson was insufficient as a matter 


' of law to create a reasonable doubt of appellant's guilt. 


The reason for the potential -- and even probable -- 
misunderstanding is rooted in the trial court's repeated 
omission of a small but essential word: "that. " L/ 

The instruction is set forth Del oW- A change 


has been made from the punctuation used by the reporter, ay 


for the purpose of illustrating how the jury must have 


heard it: 


"Now if you find that the govern ment 
has proved beyond a reasonable doubt that 
the defendant was in exclusive possession 
of the motor vehicle in Maryland and that 
the vehicle had recently been stolen in 
the District of Columbia -- and the defen- 
dant's possession of the vehicle on the 
date in question has not been satisfactorily 
explained -- then if you see fit to do so, 
you may infer therefrom that the defendant 
is guilty of the offense of interstate 
transportation of a stolen motor vehicle" 


(Tr. 93). 

The essential word, "that" was agein pointedly 
omitted earlier in an instruction submitting the same 
prosecution theory with respect to the unauthorized use 
charge: : 


"If you find beyond a reasonable doubt 
the defendant was in exclusive possession 
of the automobile of the complainant, that 
this automobile has recently or was recently 
taken -- you note it doesn't say stolen, 
says taken -- without the owner's permission -- 
and the defendant's possession of the 


4/ The omission actually was repeated three times: first, 
when the trial court read the instruction out of the 
presence of the jury and trial defense counsel noted his 
objection (Tr. 84-A, 84-B) and twice as given to the jury 


(Tr. 90; 93). 


The language relating to satisfactory muicnntnee has 
been set off by dashes. Parentheses could be used to 
illustrate the same deficiency. The reporter, perhaps 
more familiar with this particular charge than the jurors, 
used commas at Tr. 90. At Tr. 93, the reporter | inserted 
no punctuation until after the word "explained. ' 


automobile on the date in question has not 
been satisfactorily explained to you -- 
then you may if you see fit to do so, infer 
therefrom that the defendant is guilty of 
which is known as unauthorized use of a 
vehicle” (fr. 90). 


It will be noted that the instructions as above 
quoted and punctuated state parenthetically as a fact 6/ 
that appellant's explanation is not "satisfactory." The 
potential of these instructions for aural misinterpretation 
as, in effect, a directed verdict against appellant on the 
only real issue in the case is enhanced by the trial 
court's striking and repeated omission of the word "that" 
preceding the words “the defendant's possession. . .has 


W 


not been satisfactorily explained, coupled with its 


meticulous inclusion of the word “that” in conjunction 
with the uncontested requirements of exclusive possession 
and recent theft. 

Appellant does not base his assertion that 
the challenged instruction was an inadvertent directed 
verdict against him on any picky reading of its language. 


On the contrary, a reading of the charge as a whole (as 


6/ Or, technically, "as a matter of law." In this regard 
it should be noted that the trial court erroneously 
prefaced the first of these two submissions of the 
prosecution theory with respect to possession of stolen 
goods with the statement, ". . .there is a rule of 
law which I will read to you, or instruct you which 
might be applicable” (Tr. 90, emphasis supplied). 

This would appear to raise the level of a permissible 
inference from circumstantial evidence beyond even 
the dignity of a oe eee condemned in Bollenbach v. 
United States, 326 U.S. 607, 66 S.Ct. 402, 90 L-Ed- 

© the majesty of a legal pronunciamento. 


‘ 


7 


‘ 


a charge must be read; e.g., Kinard v. United States, 
69 U.S.App.D.C. 322, 101 F.2d 2k6 (1939); Levin v. 
United States, 119 U.S.App.D.C. 156, 338 F.2d 265 
(1964) cert. denied, 379 U.S. 999, 85 S.Ct. 719, 13 
L.Ed.2d 701 (1965)) contains much to strengthen and 
and confirm a jury understanding of this instruction 
as a legal condemnation of appellant's explanation of 
borrowing the car. | 

In the first place, it is noteworthy that the 
trial court, immediately following the challenged 
instructions, proceeded to a definition of the other two 
prerequisites for the prosecution-sought inference -- 
recent theft and exclusive possession -- telling the jury 
the former did not refer to any particular period or 
time and both were "for you to determine” (Tr. 93), 
while remaining significantly silent concerning the 
third, and-crucial, requirement of lack of explanation 
(or “satisfactoriness" in the explanation). ‘This silence 
necessarily would tend to confirm a jury understnading 
that appellant's explanation was “out of the case." 

In the second place, the charge contains a 
number of midsentence parenthetical insertions of matters 
of fact or law. Such a statement is included in the 
second of the two instructions quoted above, i.e.: tl-you 


note it doesn't say stolen, says taken --". “On the 


following page, similar construction is used: 


‘ 


"Now the statute or law -- this is 
Federal law incidently [sic] -- the 
Statute or law under which this count 
of the indictment is drawn reads as 
follows: 


“Whoever transports in inter- 
state or foreign commerce a motor 
vehicle or aircraft -- we are not 
concerned with aircraft in this 
case -- knowing the same to have 
peen stolen, shall be punished 
as provided by law” (Tr. 91, 
emphasis supplied). 


Here the reporter used the dash to denote a 
parenthetical statement of fact. Later, however, when 
the trial court prefaced a parenthetical statement with 
the word "and", (as in "and the defendant's possession 
of the automobile on the date in question has not been 
satisfactorily explained”) the reporter, not infallibly 
consistent, neglected to label the statement as 
parenthetical with dashes, but used lowly commas: 


"Tf you should find any witness, and I 
no exceptions, any witness, including defendant, 
or course, who ater oath has testiried or 
knowingly testified falsely regarding any 


material matter in the case. ..." (Tr. 97, 
emphasis supplied). 7/ 


V/ This is a sophisticated, but nonetheless improper, 
singling out of appellant (Fulton v. United States, 
45 App.D.C. 27, 49 (1916)) as the target of a falsus 
in uno instruction. Aside from any arguments based 
on the placement of relative pronouns with reference 
to their antecedents, the instructions as a whole 
ereate no possibility that there would be an unstated 
exception for appellant's benefit, and speaking here 
of "defendant. . .who under oath has. . .knowingly 
testified falsely” would only strengthen the jury's 
prior impression that it had been told that "the 
defendant's possession of the automobile on the date 
in question has not been satisfactorily explained." 
Appellant's testimony was not contradicted in any 
material particular, and the only possible effect of 


Thus, the jury were accustomed a hearing 
midsentence judicial declarations of governing matter, 
and would be fully prepared to hear the Soaeenens "and 
the defendant's possession of the vehicle on the date in 
question has not been satisfactorily elesined™ not as 
a prerequisite to their drawing tne inference of guilt, 
but as a judicial finding binding on their deliberations. 

Even a third aspect of the charge emerges as 
persuasive that the trial court's er rear ee Soncen 
the inference to be drawn from possession would be 
understood as withdrawing from the jury appellant's 
testimony of innocent borrowing. The trial court nowhere 
affirmatively submitted the defense theory of the case 
(See, e.g., Tatum v. United States, 88 U.S. App.D.C. 386, 
190 F.2d 612 (1951); Womack v. United States, 119 U.S. 
App.D.C. 40, 336 F.2a 959 (1964)). Thus, the only 


reference to "explanation" is that in the challenged 


instruction setting forth the prosecution theory of a 


(7/ Continued from page 11) 


this instruction was to imply strongly to the jury 
the judicial disbelief made express after verdict: 


"THE COURT: You see there is a presumption 
of guilt now, not of innocence. 
I didn't believe his story. I 
am sure the jury didn't believe 
the story. All right." (Tr. 103). 


The Second Circuit -- properly, it is submitted -- 
abolished this pernicious instruction over twenty 
years ago, saying: 


"T+ was especially damaging to defendant's 
‘cause for the trial judge here to charge the 


circumstantial inference of guilt. 

The absence of any explicit submission of 
the defense theory (although both of the parties to a 
cause are entitled to have their respective theories 
submitted, McAffee v. United States, 70 App.D.C. 142, 105 
F.2d 21 (1939)) left appellant open to possible 
conviction of unauthorized use even if the jury believed 
appellant's testimony, since it was undisputed that 
McCoy, not Jackson, was in fact the “owner,” and that 
appellant did not have (and “knew” he did not have) 
the consent of McCoy (See, Tr. 89). Since the jury 
were not advised that an honest belief on the part of 
appellant that Jackson was the owner or otherwise 


entitled to grant him use of the vehicle, would be a 


(7/ Continued from page 12) 


falsus in uno falsus in omnibus rule in 
connection with the conflict of testimony 
relating to sanding the rails and the 
position of the engineer in the cab. .. 
There was no occasion to apply to such 
testimony the harsh falsus in uno falsus 

in omnibus rule, which has little or no 
place in modern jurisprudence. That rule 
arose when conviction of felony disqualified 
a witness; and it was based on the reasoning 
that, since perjury was a felony, the jurors 
should disregard the testimony of one whom 
they found to have perjured himself in the 
trial before them. The rule has been 
watered down until it means no more now than 
that the jury may disbelieve a witness if 


they think he is lying; but they need no 
instruction as to that and giving it with 
it with respect to a Saeiceiar witness 
accomplishes nothing except to convey to the 
suzy the impression that a fudge shins 

at e witness has lied. 


irginian 2 


Co. v. Armentrout, 166 F.2d 400, 405 (end Cir. 
(Emphasis Supplied). 


defense to the charge of unauthorized use (Cf United 
States v. Byrd, 352 F.2d 570 (2nd Cir. 1965)}). the 
jury could not be expected to be particularly surprised 


at being informed, with respect to that charge, that 


My 


appellant's use of the vehicle “has not been satisfactorily 


explained.” 
With respect to the interstate transportation 
charge, on the other hand, the problem is less omission 


of an explanation of the defense theory 8/ than unwarranted 


(7/ Continued from page 13) 


Citing Armentrout, the court in 1965 rejected a defense 
claim for such an instruction, saying simply "In this 
Circuit it has been declared inappropriate.” United 
States v. Harris, 346 F.2d 182, 185 (2nd Cir. 19605)- 


In criminal cases, the instruction, leveled at an 
accused, rus afoul of Quercia v. United States, 289 
U.S. 466, 77 L.Ed. 1321, 53 5.Ct. ) 5 and 
cases therein cited. 


An explanation might have "cured" the defect. This is 
an appropriate point at which to state that appellant 
is not engaged in a broadside attack on instructions to 
which objections were not timely made at trial. Indeed, 
appellant does not concede that one or more of the 
instructions herein discussed other than the specific 
Ninference from possession” instruction to which exception 
was duly taken would not constitute "olain error” 
requiring reversal in any event. But in assessing 
instructions for prejudice, this court has repeatedly 
and justly expounded the Naxiomatic”™ proposition that a 
charge must be read “in its entirety." Kinard v. 
United States, 69 U.S.App.D.C. 322, 101 F.ed @ 6 (1939); 
Lavin ve United States, 119 U.S.App.D.iC. 156, 338 F.2d 
64). Although this formulation is most often 
found in affirmances, there is no reason to suppose that 
where error appears in a duly challenged instruction and 
the charge as a whole does not "cure, but rather, 
aggravates the error and accentuates the resultant 
prejudice to the accused, the Court will turn the rule 
into a single-edged blade cutting only against the 
aceused, and refuse consideration of the charge as 42 
whole. = 


inclusion of instructions lacking any foundation in 
the evidence and with a clear tendency to confuse, 
embarrass, and mislead the jury into speculation. 

First, the trial court instructed the jury on a 
theory which could only be applied to the facts of this 
case by the speculation that while appellant, as he 
testified, received the automobile from Walter Jackson, 
nonetheless contrary to his testimony and the inference 
to be drawn from the direction of his travel when arrested, 
he had embezzled the vehicle: 

"It is not necessary that the original 
taking of the vehicle have been wnlawful. 

Even if the original possession of the vehicle 

was lawfully acquired the vehicle would be 

deemed stolen if the person acquiring possession 
thereafter formed the intent to deprive the 
owner of the rights and benefits of ownership 
and converted or appropriated the vehicle to 

his own use. . .” Tr. 93. 

Next, the trial court instructed the jury on a theory 
which could only be applied to this case by the speculation 
that appellant, as he testified, received the automobile 


from Walter Jackson, but contrary to his testimony, was 


aware that Jackson had stolen the vehicle or had no 


legal right to it: 


"It is not necessary that the defendant 
have been the person who originally had stolen 
the vehicle. In other words, to repeat again, 
it is not necessary that the government prove 
that the defendant have been the person who 
originally stole the vehicle. If someone else 
stole the vehicle and he transported it from 
one state or from the District to another state 
knowing it to be stolen he would be guilty under 
that statute” (Tr. 93). 


While totally lacking in evidentiary support, 9/ 
these instructions on theories of embezzlement and 


receiving stolen goods could have been, and probably 


were, understood as in furtherance and partial explanation 


+ 


of the earlier instruction to the effect that "the 


. 


defendant's possession of the autom guestion has 


not been satisfactorily explained,” 10/ 


explanation was therefore immaterial to the 
deliberations on his guilt or innocence. 

A jury charge “should be drawn with reference 
to the particular facts of the case on trial.” Collazo v. 
United States, 90 U.S.App.D.c. 241, 246, 196 F.2¢ BYs)5 
578, cert. denied, 343 U.S. 968, 72 S.Ct. 1065, 96 L.Ed. 
1364 (1952); Mitchell v. United States, 129 U.S.App.D.C. 
292, 394 F.2d 767 (1968). : 


"The government concedes 'that it is 
error to instruct the jury based on a conjec- 
tural state of facts for which there is no 
evidence’ and cites in support of such rule 
of law, United States v. Breitling, 20 How. 
252, 61 U.S. 252, 15 L.Ed. 900 (1858). In 
that case the court stated: 


"ITt is clearly error in a court to 
charge'a jury upon a supposed!or conjectural 
state of facts, of which no evidence has 
been offered. The instruction presupposes 
that there is some evidence before the 
jury which they may think sufficient to 
establish the facts hypothetically assumed 


9/ And thus would amount to reversible error had exceptions 

~  peen taken, although they may be correct statements of 
law. Hicks v. United States, 150 U.S. 442, 37 L.Ed. 
1137, 14 S8.ct. I47 (1893); United States v. Breitling, 
20 How. 252, 61 U.S. 252, Ee oo 08s8) 


10/ Since the “explanation” left open the conjectural theories 
of embezzlement and receiving. 


\ 


in the opinion of the court; and if 

shere is no evidence which they nave 

a right to consider, then the charge 

does not aid them in coming to correct 

conclusions, but its tendency is to 

embarrass and mislead them. It may 

induce them to indulge in conjectures, 

instead of weighing the testimony.'" 

Morris v. United States, 326 F.2d 192, 

195 (9th Cir. 1903). 

Thus, as to the unauthorized use charge, the 

jury would have understood the possession "not satisfactorily 
explained" because the explanation, rather than clearly 
and directly controverting an element of the offense, raised 
the affirmative defense of mistake of fact as to the 
identity of the owner -- a defense of which they were not 
expressly made aware -- while as to the interstate 
transportation charge, it was "not satisfactorily explained" 
because even accepting appellant's version of how he 
came into possession of the vehicle, they were invited to 
conjecture that he either received it knowingly from 
Jackson or embezzled it from Jackson, and invited to convict 


nim on such conjecture despite his explanation. 11/ 


1l/ The “inference from possession" instruction was not 
given with specific reference to the charge of theft 
of the tags. The jury, however, must have drawn 
such an inference, and further, failed to observe 
the trial court's instruction as to the fifth element: 


"PEfth, that this took place in the District 
of Columbia on or about July 12, 1968" (Tr. 


As set forth under point II, infra, there was no 
evidence to support such a finding. 


B) Even if not so understood, such 
instruction, read in the context 
of the charge as a whole, was. 
inadequate to submit to the jury 
the issue involved. 

Even if the trial court had so worded his 
instruction so that it umambiguously required the 
tripartite findings of exclusive possession, recent 
theft, and lack of satisfactory explanation -- either 
py inclusion of the word "that" before the statement 
"the defendant's possession of the vehicle on the 
date in question has not been satisfactorily explained" 
or by some other careful wording 12/ -- it would still 
not adequately apprise the jury of the issues pefore 


them for their determination. 


In the case of Freije v. United States, 386 


F.2d 408 (1st Cir. 1967), the First Circuit had before 
it a Dyer Act conviction wherein accused were employees 
of an apparently legitimate business enterprise actually 
engaged in the interstate sale "free and clear" of 
automobiles it encumbered in fictitious names. The 


employees apparently 13/ asserted ignorance of the 


12/ E.g. ". . .unless possession of the recently-stolen 
property by the accused in such other state is explained 
to the satisfaction of the jury by other facts and 
circumstances in evidence in the case." Freije v. 
United States, 386 F.2d 408 410, n. 5 (st Ci 1967). 


It is not clear from the court's opinion that the 
defendants actually testified to such ignorance. The 
subjunctively-couched discussion quoted: below suggests 
that the defense evidence may have gone no farther than a 
showing of their status as employees. , On their retrial, 
pefore- a judge sitting without a jury, it was held that 
Ree was oes se ee SVE CEES to egeeee 
indings o ui knowledge. reije v. United ates, 
408 Fa 100° (1st. Cir. 1968), cert. aenied, oWe 29 
(October 14, 1969). 


unlawful character of the operation. Exception was 
taken to the following instruction by the trial court: 


"Te you should find beyond a reasonable 
doubt from the evidence in the case that the 
cars transported in the indictment were stolen 
and were transported in interstate commerce as 
charged, and that, while recently stolen, the 
property was in the possession of the accused 
Sn another state than that in which it was stolen, 
the jury would ordinarily be justified in drawing 
from these facts the inference that the cars were 
transported or caused to be transported in inter- 
state commerce by the accused with knowledge 
that it was stolen, unless possession of the 
recently-stolen property by the accused in such 
other state is explained to the satisfaction of 
the jury by other facts and circumstances in 
evidence in the case.” Id., at 410, n. 5. 


The First Circuit reversed, stating, in part: 


"We do not go so far as to say that no 
instruction should be given as to an inference 
arising from inadequately explained possession. 
But where, as here, there is evidence that 
possession of vehicles is part of their job, 
defendants have met their burden of coming 
forward with an explanation. The explanation 
may be disbelieved if there were [sic] no 
evidence other than assertion of their status 
as employees; or it may be deemed inconsequential 
if the jury felt that their employer were [sic] 
merely a front for illegal operations and that 
the defendants were aware of these operations. 
But _the explanation is entitled at least to 
Separate acknowledgment in the charge as 
sufficient, if believed, to negate any artificial 
inrerence of knowledge arising from the mere 
fact of possession. the inrerence can Still 
De drawn by the jury, but not automatically; 
it must first find the explanation unworthy of 
belief. In this case we hold that the trial 
court's blanket reference to ‘other facts and 
circumstances! inadequately confronted the jury 
with the decision it must make before relying 
on the inference stemming from possession." 


Freije v. United States, 386 F.2d 408, 410, 
FLL ‘Tt Cir. 1907) (emphasis supplied). 


This excellent reasoning, which seems clearly 
to apply to the situation presented by the instant 
case, is encumbered with the following dictum: 
"Undoubtedly, this instruction would 
be adequate in the case of an individual 
whose possession of a vehicle other than his 
own has no relation to his occupation.” 
Id., at 410 
As is often the case with broad, general 
statements prefaced by the word undoubtedly," this 
statement appears unsupportable. Aside from the fact 
that the instruction in the instant case ig naked even 
of a "blanket reference to other facts and circunstances,” 
and is therefore prima facie less adequate then that 
given in Freije, there appears no logical support for 
affording instructional protection to the master- 
servant relationship and denying it to the vailor-bailee 
relationship. 
If one were caught signtseeing on vacation 
in a stolen car and defended on the fround that he 
rented it from Hertz, it seems rather doubtful that 
First Circuit would be able to live with its dictum to 
the extent of saying this explanation is not even "entitled... 
to separate acknowledgment in the charge as sufficient, 
“if believed, to negate any artificial inference of 
knowledge arising from the mere fact of possession," 


because it "has no relation to his occupation.” 


Not even in 19th century prosecutions, devoid 


of many of the safeguards afforded to today's accused, 


was it considered that the “inference from possession” 
comment on the prosecution's circumstantial evidence 
could be submitted to the jury in an instruction totally 
ignoring the defense explanation. This is exemplified 


by the following charge: 

"  . .if a certain man is charged with 
robpery or larceny, and is found in the 
possession of the property stolen or robbed 
recently after the crime, he is called upon 
to explain that possession. If his explana- 
tion of it is truthful; if it is consistent; 
if it is apparently honest; if it is not 
contradictory; if it is the same at all times; 
if it has the indicia of truth connected with 
(it, that may cause to pass out of the case 
the consideration of the presumption arisin 
‘from the possession of the property, but if 
‘It is not explained in that way Lt becomes 
the foundation of a presumption against the 
property." Portion of instruction on circum- 
stantial evidence held correct in Wilson v. 
United States, 162 U.S. 613, 617, 40 D.Ba. 
(1090, 1093, 16 S.Ct. 895, (1896) (emphasis 
supplied). 


While this instruction would probably today 
be subject to justified criticism on the basis that, in 
addition to speaking of a “presumption” (Bollenbach v. 


United States, 326 U.S. 607, 66 S.Ct. 402, 90 L.Ea. 350 


(1946)) it has too great a tendency to saddle accused with 


the burden of establishing his explanation by "clear and 
convincing evidence,” at least it does not suffer from 
the deficiency of the instruction at bar which implies, 
by glossing over the explanation, its total irrelevancy 
or falseness. 

Instructional guidance was required in the 


instant case, where the evidence tended to show a 


gratuitous bailment, or a loan of a car by an acquaintance 
reciprocating a good deed, or for the service of charging 


a tire. 


This Court has historically required trial 


judges to provide the jury with meaningful guidance to 
both sides of a case. 


"Since Levine v. United States 104 U.S 
App.D.C. 281, 282, 261 F.2d 747, ets (1958). 
it is clear that, despite the trial judge! s 
correct charge that each element must de 
proved beyond a reasonable doubt, 'it is 
reversible error for the court to refuse on 
request to instruct also as to defendant's 
theory of the case. This rule * * * applies 
as well to situations where special facts 
present an evidentiary theory which ir believed 
defeats the factual theory of the prosecution 
* * * See also Tatum v. United States, 88 
U.S. APP. D.C. 386, 391, 190 F.2d 612, 617 
(1951).! Salley v. United States, 22 U.S. 


App.D.C. 359, 353 F.2d 897 (1965). 


As recently as this year, the Court reaffirmed 
this principle: 


"In Salley v. United States, 122 U.S. 
App.D.C. 359, 353 F.2d 897 (1965), we held 
that it was error not to give an identifica- 
tion instruction, in a case where; that issue 
was prominent, when requested. And in 
Toon v. United States, 125 U.S.App.D.C. 
140, 145-146, 369 F.2d 185, 190- 191 (1966), 
we said: : 


™The instructions to thi Ye jury in 
this case were deficient. In spite of 
the fact that the only real issue 
presented by the evidence was the 
identification of the defendant, no 
charge on identification was given. * * * 


| 
‘Without doubt, conviction of the 
wrong man is the greatest single injustice 
that can arise out of our system of 
criminal law. * * * Thus the obligation 
to guard against this danger is obvious. 


An identification instruction alone 
Will not, of course, obviate the 
danger. But at least it is a step 
in the right direction. That step 
should have been taken in this case. 
See Jones v. United States, 124 U.S. 
Apo.D.C. 83, 361 F.2d 537 (1966); 
Salley v. United States, 122 U.S. 3 
App.D.C. 359, 353 F.2d 897 (1965): 
Macklin v. United States, 409 F.2d 
174, 177, 178 (D.C. Cir. 1969). 

The instant case presents a requirement for the 
Court to hold, further, as the First Circuit has held in 
Freije v. United States, supra, that "it was error not 
to give an explanation instruction, in a case where that 
issue was prominent, when requested.” For, by analogy to 
this Court's holdings on identification, "The instructions 
to the jury in this case were deficient. In spite of the 
fact that the only real issue presented by the evidence 
was the explanation of defendant that he was a bailee of 
property involved, no charge on the legal effect of the 
jury's acceptance of that explanation was given." 

The injustice involved -- conviction of the 
wrong man -- is of course the same. The substantiality 
of that risk on the particular facts of this case is 
greatly enhanced by the failure of the givernment to make 
any showing whatsoever that, upon being advised by 
appellant of the identity of the source of the stolen 
property, police officials took the required prompt and 
effective steps, with appellant's timely proffer of 


cooperation, to investigate and apprehend Walter Jackson, 


the inferably guilty bailor of the automobile and tags. 


The success of such steps would, on his testimony, have 
exonerated appellant, while their failure would have provided 
the jury with some concrete evidence, other than the 
Nartificial inference” (United States v. Freije, supra, at 
410) arising from possession, of his guilt. 
WHEREFORE, the convictions on all three counts 
must be reversed and remanded for a new trial on correct and 
sufficient instructions. 
II. THERE WAS NO EVIDENCE 
PLATES WHICH WERE THE SUB 
PETIT LARCENY CHARGE UNDER ed 


2204 WERE STOLEN IN THE DISTRI 
COLUMBIA. 


8°Su 


Qa 


The Court's attention is directed to pages 15 


and 19 of the transcript. 

The stipulated testimony of Brenda Moorman 
establishes that she owned the license plates and that they 
were on her car as of July 12, 1968, and she gave no one 
permission to take them off (Tr. 19); and testimony of 
Trooper Glorioso establishes that they were on the Chevrolet 
in Maryland on the morning of July 21, 1968 (tr. 15); but 
appellant can find nothing in the record indicating where 
Miss Moorman's car might have been -- Maryland, Virginia, the 
District, or elsewhere -- at the time the tazs were removed.14/ 


DNS EEE 


14/ The evidence of record herein woulda sustain jurisdiction 

— _ under the holding of United States v. Tolson, Fed Cas. 
No. 16,530, 1 Cranch, C.C. 209, 1 D.C. 209 (1803). That 
decision, however, was the subject of a "“Quaere” in Davis v. 
United States, 18 App.D.c. 468, 494 (1901), and in Williams 
Vv. United States, 94 U.S.App.D.C. 219, 215 F.2d 35 (i954), 
this Court sub silentio assumed that in a D.C. Code 
prosecution for taking, the taking must have occurred in 
the District of Columbia "actually" rather than as a 
matter of legal fiction. 


Me defect goes to subject matter jurisdiction 
i) Co) 


and hence is non-waivable. Chapman v. Scott, 10 F.2d 156, 


159 (D.C. Conn. 1925), aff'd 10 F.2d 690 (CCA 2a Cir. 1926); 


Rule 12(b)(a), Fed. R. Crim. Proc. 
WHEREFORE, the conviction of petit larceny must 
be reversed. 


CONCLUSION 


For all the foregoing reasons, appellant 
respectfully prays this Honorable Court that the judgment 
appealed from herein be reversed and remanded for a new 
trial upon proper instructions, and for such other, further 
and different relief as to this Honorable Court may seem 
just. 
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ARGUMENT 


APPELLEE'S PROPS DO NOT SUSTAIN THE TRIAL COURT'S 
ERRONEOUS CHARGE ON POSSESSION OF RECENTLY STOLEN 
PROPERTY. 

Appellant has shown in his main brief that the 
Trial Court's charge on possession of recently stolen 
property was so worded that it could be understood by 
the jury as: judicial advice that appellant's "possession 
of the automobile on the date in question and the 
circumstances in question” had "not been satisfactorily 
explained” to them. Appellant has additionally shown 
that the context of this charge, taken as a whole, would 
contribute to such an understanding and thus, insure 
prejudice. 

Appellee disputes this showing, both as to the 
specific stolen property charge and as to its context, 
and additionally argues waiver. None of its contentions, 
however, is meritorious. 

A. Punctuation Is Not "Proceedings In Open Court” 
Within The Meaning Of 28 U.S.C. §753(b) And 
Defendant's Objection To The Erroneous Charge 
Was Specific. . 

Appellee initially contends that appellant is 
prima facie bound by the reporter's presentation of the 


instruction assailed, including punctuation, and that 


appellant's "emendations" are fanciful and undeserving 


L/ 


of consideration. ~ This contention is linked with an 


argument that defense counsel below did not make enough 

specific objections to the wording (Appellee, Brief, p. 9). 
The first argument has no merit except as &@ 

tacit coneession by appellee that the challenged instruction 

requires the reporter's exact punctuation to save ni 

from fatal ambiguity. Punctuation is clearly not a 

"proceeding" "in open court” that the court reporter 


records, but a convention used in written language to 


2/ 


supply rhythm, cadence, and logical separation of ideas. = 
The reporter's choice among various punctuation 

marks may sometimes in’fact reflect varying lengths of 

pauses in speech. However, language so ambiguous that 


a@ simple change in that choice is the difference between 


1/ Somewhat inconsistently with this position, appellee 
Submits its own "emendations” of the reporter's transcript 
of the instruction involved, namely, italicization of the 
clause containing the words "satisfactorily explained" 
(Appellee, Brief, pp. 6, 7, 8) 


2% If the parties are bound by punctuation under 28 U.S.C. 
253(b), as contended by appellee, then surely appellee must 
concede that the punctuation of. the trial Court's falsus 
in uno instruction renders it plain error by speaking of 
“Che defendant, of course, who has testified or knowingly 
testified falsely. . .." (Tr. 97). Dashes are required 
to make "who" refer to “any witness" rather than to 

"the defendant.” Under appellee's interpretation of the 
law, "defendant" is the antecedent of "who" and the commas 
render the instruction an advice that the accused has 
knowingly testified falsely. Appellant has no doubt that 
it had that effect -- but not because of the punctuation. 


advice to the jury that, on the one hand, only unexplained 
possession is inferably guilty possession, or on the other 
hand, that the possession at bar is, in fact "not 
satisfactorily explained,” cannot be saved by any protection 
28 U.S.C. §753(b) might afford to punctuation. Appellee's 
insistence on the reporter's punctuation rather than 
appellant's is a tacit concession that the latter under- 
standing is by no means fanciful and that the instruction 

at bar is just that ambiguous. It is thus clear from 
appellee's own brief that reversal is required. 

Appellee's argument that the objection was not 
stated with sufficient particularity is likewise without 
merit. Prior to the charge, the Government requested 
a specific form of instruction on possession..of stolen 
property (Request No. 2). Defense counsel thereupon made 
Clear that his objection was to a specific inadequacy, 
namely, the wording of the "explanation" clause (contrary 
to appellee's present assertion that “appellant's objection 
at trial was to the giving of any instruction on the 
subject [of possession], not to a specific inadequacy of 
the instruction itself" (Appellee, Brief, p. 8, fn. 8)): 

"THE COURT: Government's request. . .No. 2; 


I will grant in substance. I have one almost 
word for word. . -Anything else* 


"wR, MURPHY: I would like to make one specific 
objection to the way No. 2 is drawn and r don't 
know what Your Honor's equivalent would be. 


“HE COURT: I have the equivalent of this." 


"yR. MURPHY: I don't think the jury should 
be told: unless satisfactorily explained." 


"EE COURT: Let me read mine to you" (Tr. 84-A; 
emphasis supplied). 


The Court then read the instruction, including 
the “satisfactory explanation” clause appellant assails, 


and the following took place: 


"[THE COURT]: I think that follows the 
standard instruction. Any objection to 
it? 
4 - cs - 
wn saa I would object to nS use of 
"THE COURT: Objection overruled." (Tr. 84-B). 
In the charge, the instruction was twice presented 
in the form to which objection was made (tr. 90, 93). 
Thereafter, at the Bench, and the following ensued: 


"THE COURT: I will defense counsel, do you 
have any objection to any part of ‘the Court's 
instruction?” 


Ny, MURPHY: Just as previously stated, 
Your Honor." 


tre COURT: Whatever you stated is on the 

record. Other than what you previously 

stated?" (Tr. 100; emphasis supplied). 

Counsel below thus indicated a desire to make 
"one specific objection to the.way” the “satisfactorily 
explained" clause "was drawn" (Tr. 84-A) and appellee's 
waiver contention boils down to 4 claim that, presumably 


AT 


1/ I.e., to the “use” of "the standard instruction"; not, 
as appellee argues, to the "giving of any instruction 
{Appellee, Brief, p- Suieins)) 


after the Trial Court had tersely cut off discussion 
with his "Objection overruled," appointed defense 
counsel was obligated to continue to pursue the matter 
and suggest specific curative modifications such as 
inclusion "of the word 'that,' as [appellant] now 
asserts at page 8 of his brief. . . ." (Appellee, Brief, 
p. 8, fn. 8). Needless to say, for this Court to rule 
that defense counsel must continue to argue with a trial 
court after its unmistakable ruling on specific objections, 
as appellee apparently contends, in order to preserve 
the issue for review, would raise serious questions in 
the area of contempt and the degree of zeal a lawyer 
should and may lawfully exhibit in representation of 


his client. Cf. United States v. Sacher, 182 F.2d 416 


(2nd Cir. 1950), cert. denied 341 U.S. 952 (1951). In 


the context of current events of which this Court is 
undoubtedly aware, applying the extremely harsh waiver 
rule appellee suggests would be a dangerous precedent 
indeed. Appellee's contention that appellant's objection 
below was insufficiently specific is clearly without 
merit. 

B. The Balance Of The Trial Court's Instructions 
Insured That The Jury Would Understand The 
Possession Instruction As Advice That Appellant's 
Explanation Was Not Satisfactory. 

Appellee argues that the failure of the Trial 


Court to define satisfactoriness of explanation (although 


it did define the uncontested elements of recentness of 
theft and exclusiveness in the possession) nad no tendency 
to increase the risk that the jury would understand it 

had been instructed plaintiff's possession had not been 
satisfactorily explained. It contends that a definition 
of the satisfactoriness of explanation (in addition to 
recentness of theft and exclusiveness of possession) is 
required only where there is no epaenatton Dy, the accused 
(Appellee, Brief, 9-10). This contention is, to say the 
least, paradoxical, and certainly not papperted by the 
authority appellee cites for it. In Pendergrast Vv. 

United States, ee US-App. DiC. Sess Dae 416 F.2d 

776, 789 (1969), "in line with appellant's theory, the 
judge also specifically admonished the jury thet if 
appellant found these items in the street, as he claimed, 
he could not be convicted of the offenses charged.” Y/ 

The instruction in Smith v. United States, 123 U.S.App.D.C. 
259, 260, 359 F.2d 243, 24h (1966) unambiguously requires 
the jury to find "that such possession has not been 


explained to your satisfaction” (Emphasis supplied). 


a Tis admonition fully complied with the requirement 
aid down in Freije v. United States, 386 F.2d 408 

(1st Cir. 1967), at 411: “But the explanation is entitled 
at least to separate acknowledgment in the charge as 
sufficient, if believed, to negate any artificial inference 
of knowledge arising from the mere fact of possession." 


Thus, in Pendergrast, where an explanation was offered, 
the Trial Court did define satisfactoriness, and in 
Smith, where none was offered, the Trial Court gave a 
correct and unambiguous instruction. In the instant 
case, unlike Pendergrast, there was an explanation but 
no charge on its satisfactoriness; unlike Smith, an 
instruction was given which, by omission of the word 
Ntnat™ could be understood as a denunciation of the 
explanation. 

Appellant showed in his direct brief that the 
Trial Court's falsus in uno instruction, which specifically 
mentioned appellant but no other witness, would greatly 
increase the“jury's tendency to believe it had been 
instructed that appellant's possession had not been 
satisfactorily explained, for two reasons. The first 
is that it contains a midsentence parenthetical statement 
of fact, not set off by dashes, preceded by the word 
“and,” and thus similar in form to "and the defendant's 
possession of the vehicle on the date in question has 
not been satisfactorily explained." The second is that 
it is so worded as to suggest that defendant was unworthy 
of belief, and thus would strengthen and confirm a 


juror's understanding that he had been told that "the 


defendant's possession. . .has not been satisfactorily i/ 


1/ I.e., defendant's explanation is not "satisfactory" 
Because “defendant, of course, who under oath has testified 
or knowingly testified falsely. . “(Tr. 97). 


explained." These aspects of the falsus in uno instruction 
are omitted from the discussion in appellee's brief, 
apparently because of appellee's great confidence Insts 
"punctuation" and "waiver" arguments refuted in subsection 
A, supra (Appellee, Brief, p. 9). Apparently appellee 
does not want this instruction considered as @ part of 

the instructions "as a whole” in passing upon the 
prejudiciality of the erroneous "satisfactoriness" 
instruction to which objection was made, put wants it 
isolated where it must meet the rigorous test of "plain 
error." Appellant submits that the falsus in uno 


instruction does meet that test, and appellee's cited 


authority for asserting the contrary is shaky, indeed. 


Shelton v. United States, 83 U.S.App.D.C. 257 > 
169 F.2d 665, cert. denied 335 U.S. 834 (1948), which 
appellee advances as the leading case in this jurisdiction, 
does not sustain a falsus in uo instruction against a 
challenge to its propriety. In that case, there was 
evidence that one of the government witnesses who testified 
against accused Shelton gave perjured testimony. Shelton 
contended he was entitled to a. directed verdict on the 
basis of that evidence. This Court in its opinion 
rejected that contention, stating, inter alia: 

"Further the trial court was atmos careful 


in his charge to the jury to specify the caution 
with which Carter's testimony was to be considered, 


and it was proper for the jury to believe 
Carter's testimony in its main outlines if 
they chose to ag so." Shelton v. United 
‘States, supra, 83 U.S.App.D.c. 257, 259, 
169 F.2a 665, 667. 
The Court did not indicate whether the Trial Court gave 
@ falsus in uno instruction similar to that at bar, but 
it limited the doctrine to the weight of evidence, citing 
Wigmore, the very authority heavily relied upon in 
Virginian Ry. Co. v. Armentrout, 166 F.2d 400, 405 
(2nd Cir. 1948) in abolishing falsus in uno instructions 
from the Second Circuit. The thrust of this Court's 
discussion was opposed to the doctrine -- not in favor 
of it: 
"The maxim, 'Falsus in wo, falsus in omnibus, ' 
as applied to witnesses, is not an inflexible 
rule of evidence, nor is it mandatory; the 
trial court need not require the jury to 
disregard a witness' testimony altogether even 
if it is proved or conceded to be false in 
part. As Professor Wigmore has pointed out, 
the maxim has to do solely with the weight 


of the testimony, not with its 
@ Wigmore, Evidence, 2d Ed. 192 


7, 259, 169 F.2d 605, 607 


emphasis supplied). 
Thus, contrary to appellee's contention (Appellee, 
Brief, p. 9), Shelton is not an approval "by this Court" 
of falsus in uno instructions. It is, rather, a sharp 


limitation upon the doctrine itself, and contains nothing 


to suggest that. this Circuit would not follow in the 


1/ 


footsteps of Armentrout in an appropriate case. = 


The cases appellee cites from other circuits 
similarly do not support appellee's argument. United 
States v. Kahn, 381 F.2d 824 (7th Cir. 1967), involved 
an attack by accused on a falsus in uno instruction on 
the ground that it did not sufficiently inform the jury 
it could disbelieve the government witness! whole testimony 
if they found he told one lie. The court upheld the 
instruction on the basis that it did sufficiently inform 
the jury of the omnibus (Kahn, supra, 381 F.2d 824, 835 
836 (1967)). United States v. Passero, 290 F.2d 238 
(2a Cir.,) cert. denied 368 U.S. 819 (1961) is likewise 
a rejection of a defense argument for a more stringent 
falsus in uno charge with respect to a government witness, 
and thus a limitation on the doctrine. In United States v. 
Rutkin, 189 F.2d 431 (3d Cir. 1951), aff'd, 343 U.S. 

130 (1952), the only case cited by appellee in which a 
falsus in uno inst-uction was even given with respect to 
the testimony of an accused, the accused nad admitted on 
the stand, on cross-examination, that he nad lied under 
oath at a New York liguor license hearing, characterizing 
it as a "little white lie." Adverting to this testimony, 
the Trial Court initially instructed the jury falsus in 


uno, falsus in omnibus. The defense counsel excepted to 


1/ The instant case is such a case. 


this instruction and the falsus 
omnibus charge was withdrawn: 


“The defense attorney excepted as 
follows: 'Now then I desire to take an 
exception to that part of your Honor's 
charge which said, 'If you believe the 
witness lied, you may disregard all of 
his testimony.' The Court then further 
charged the jury as follows: 'Counsel 
has said to me that I told you that if 
you believe the witness lied in any 
respect you might disregard all of his 
testimony. What I had in mind is that 
if you find that he lied you may accept 
or reject such testimony as you believe 
to be false or true, accept the true and 
reject the false and if you had any 
other impression, please correct it to 
that extent'" United States v. Rutkin, 
189 F.2d 431, 438 (1951). 


The Court held that this correction was not 


“mere is a distinct difference between 
the two. By the corrective charge the 
Court withdrew from the jury the authority 
given it in the original instruction to 
reject all testimony of a witness who it 
believed nad 'lied in any respect!." The 
second charge precisely told the jury that 
even in those circumstances that body could 
accept or reject testimony of the witness 
as it believed such testimony to be true 
or false” (United States v. Rutkin, supra, 
189 F.2a 431, 438; emphasis in original). 


Thus, the Rutkin case, far from approving a 


falsus in uno, falsus in omnibus instruction leveled at 


an accused, relied heavily on the fact that that instruction 


was withdrawn by the Trial Court in affirming Rutkin's 


conviction. 


Armentrout involved a hotly-contested issue 
of material fact; Rutkin, an admitted lie py accused 
under oath. In the case at bar, in contrast, there was 
no substantial impeachment of appellant's testimony3 there 
was no material conflict between his testimony and the 


testimony of the other witnesses; there was absolutely 


1 
no evidentiary foundation i/ for the giving of a falsus 


in uno instruction with respect to his testimony even if 


2 
such instruction is ever properly leveled at an accused.~ 


1/ Appellant's testimony was in conflict only with the 
artificial inference permissively to be drawn from the 
possession of recently stolen property. His testimony 

was his explanation of that possession. If the inference 
is evidence that the explanation is a lie, sufficient to 
form a basis for a falsus in uno instruction, the result 

is a virtually unrebuttable presumption of theft from 

the mere possession of recently stolen goods, and unconsti- 
tutional. Bollenbach v. United States, 326 U.S. 607, 

66 S.Ct. 402, 90 L.Ed. 350 (1946). 


2/ Appellee argues that the Trial Court's singling out 
of appellant "in no way approaches" the famous charge to 
the jury in Quercia v. United States, 289 U.S. 466, 468 


(1933): 


Nang now I am going to tell you what I 
think of the defendant's testimony. You may 
have noticed, Mr. Foreman and gentlemen, that 
he wiped his hands during his testimony. It 
is a rather curious thing, but that is almost 
always an indication of lying. Whytit should 
be so we don't know, but that is the fact. IC 
think that every single word that man said, 
except when he agreed with the Government's 
testimony, was a lie. 


"Now, that opinion is an opinion of 
evidence and is not binding on you, and if 
you don't-agree with it, it is your duty to 
find him not guilty." 


(Footnote continued on page 13) 


The Trial Court's 
omnibus charge insured that the jury would understand that 
it had been told appellant's explanation was "unsatisfactory. 
It in any event constitutes plain error requiring reversal. 

Appellant showed in his direct brief that the 
Trial Court's instructions on embezzlement and receiving 
theories with respect to the interstate transportation 
charge were without evidentiary foundation. Nonetheless, 
appellant showed, those instructions would lead the jury 
into speculation that appellant might have knowingly 
received, or embezzled, the automobile from Walter Jackson, 
and this speculation, in turn, would deepen the jury's 
understanding that it had been advised that appellant's 


possession was not "satisfactorily" explained. 


Footnote 2/ continued from page le. 


This immortal gem of juridical folklore admittedly surpasses 
the instruction at bar in pedagogic value and perennial 
interest to law students. Moreover, the Trial Court's 
singling out of appellant at bar was probably at least in 
part an unconscious manifestation of his own disbelief 

("I didn't believe his story” Tr. 102), as opposed to the 
conscious virtuosity of the Trial Court in Quercia. 


Admitting these distinctions, appellant must nonetheless 
say that the instruction in the instant case was substantially 
more prejudicial to appellant than that given in Quercia. 

In Quercia, the Trial Court assured the jury that he was 
speaking only as an expert with experience in judging the 
credibility of handwipers and admonished the jury to reject his 
opinion if their experience so led them. (In the instant case, 
the Trial Court made manifest "the impression that the judge 
thinks that the witness had lied" Virginian Ry. Co. v. Armentrout, 
166 F.2d 400, 405 (2d Cir. 1948), but, no oan ecause the 
Court was not consciously aware that it was conveying that 
impression, failed to caution the jury immediately as did the 
Trial Court in Quercia. For this reason, appellant submits 

that Quercia requires reversal of the case at bar a fortiori. 


Appellee concedes +1 th instructions 
"were no more than accurate statements of Law concernir 
transportation (Appellee, Brief, Pp. 
pellant does not know how to construe this statement. 
It may be intended as a concession of error, in line with 


the government's concession in Morris v. United States, 
— ——E—eEx__ 


326 F.2d 192, 195 (9th Cir. 1963) t 


erroneous to give instructions which were "no 


accurate statements of law.” On the other hand, appellee 
cites Spradlin v. United States, 394 F.2q 816 (9th Cir. 
1968), in which the Ninth Circuit expressly went into 


conflict with this Circuit by holding, in & case where 


. 


the Government's evidence showed a taking and there was 


no evidence of receiving, the jury could infer “knowing 
— J = 


1/ 


interstate transportation" — from possession even if they 


did not infer that Spradlin did the taking. | Per contra: 


au/ The_ Spradlin opinion does not explain its conclusion 
as to the Knowledge element. Quaere: How can a juror 
conclude a defendant knew the automodile he transported 
was stolen if the juror is unconvinced that defendant 

stole it and there is no independent evidence of a 
receiving transaction?” What is the source of the knowledge 
the juror is to "infer"? Stolen cars are fenced to 

the public through apparently legitimate dealers. See 
Freije v. United States, 386 F.2d 408 (1967). Spradlin ap- 
pearsan ill-considered, illogical, and impractical decision 
insofaruas it goes into conflict with the decisions in 

the District of Columbia Circuit. 


travers v. United States, 118 U.S.App.D.c. 276, 335 
F.2d 698 (1964); accord with Travers: Pendergrast v. 
United States, Ss U-S.App.D.C. __s,: 416 F.2a 776 
(1969). It is possible that appellee wishes, not to 
concede error, but to have this Court overrule Travers 
and Pendergrast in order to go into concord with the 
this is the point of appellee's 
statement that ¢ Trial Court's instructions on 
receiving and embezzlement were "no more than accurate 
Statements of law,” it is not supported by any statement 
of reasons why appellee thinks the Ninth Circuit is 
right and this Circuit wrong. In the absence of a 
reasoned attack on Travers and Pendergrast, appellant 
submits that this Court should continue to follow the 
path those cases chart, and decline to allow receiving 
and embezzlement to be inferred ("speculated" is a 
more precise word for it) from mere unexplained possession 


of stolen automobiles (i.e., automobiles shown by 


independent evidence to have been taken). 


C. Appellant Was Entitled To Have The Legal 
Sufficiency Of His Explanation Acknowledged 
In The Charge. 
Appellant's counsel below did not expressly 


request acknowledgment in the charge of the legal 


sufficiency of appellant's explanation, if believed, 


exonerate him, but he did clearly object to the 

of the form of instruction used, and he id. 

"satisfactory explanation” clause as source of his 

concern, and this specific objection overruled 

summarily without a request by the Court for grounds or 

changes. It is in this light that the failure of the 

Trial Court to submit the defense theory must be considered. 

Appellee adverts to the instruction on the 

unauthorized use charge that the jury must find 

appellant knew he was using the vehicle without the consent 
i 

of the owner (Appellee, Brief, p. 12) but does not comment 

on the absence of an instruction that if appellant 

entertained a belief that Walter Jackson was the owner, 


appellant must be deemed to lack the required knowledge 
~ i—) 


even if he knew he did not have the consent of Mr. DuBois 


McCoy. 
Similarly adverting to the knowledge instruction 

given with respect to interstate transportation (Appellee, 

Brief, p. 12), appellee devotes no space to discussing 

the effect of the Trial Court's instructions on embezzlement 

and receiving, which in effect invited speculation that he 

knowingly received stolen property from Walter Jackson, 

or, even more remote, embezzled the car from Jackson. 

Appellee's entire position with respect to both the 


correctness and sufficiency of the instructions is based 


upon its contention that “Included in [the Trial Court's 


the inference which may be derived 
ion] was the admonition that the jury could 
aw the inference if appellant had satisfactorily 

explained his possession of the stolen vehicle." (Appellee, 
Brief, pp. 12, 13). As appellant has shown, the Court 
will search the charge in vain for any such admonition, 
as well as for any definition of what might be a 
"satisfactory" explanation. 

Finally, appellee brings in the doctrine of 
"compelling evidence” (Appellee, Brief, p. 13). The 
short answer to this is that the only evidence of guilt 
was an interence that may permissively be drawn from 
possession of stolen property. The evidence of his 
innocence was his sworn, unimpeached, substantially 
uncontradicted testimony, corroborated in part: by that 
of Officer Glorioso and Alphonso Philpot; his innocent 
conduct in not fleeing when apprehended by Officer Glorioso; 
his prompt advice to Officer Glorioso of the source of 
the car; and the failure of the Government to make any 
showing that it had taken any prompt steps to determine 
where the truth of the matter lay. Appellant submits 


that he was prejudiced by the instructional error, and 


this case is not an appropriate one for invocation of the 


compelling evidence doctrine. 


THe ERROR WITH RES ; PETIT LARCENY 
CONVICTION IS NOT VENUE BUT OF 
SUBJECT MATTER JURISD 
viction is infected by 

instructional errors discussed in appellant's briets 
must fall with the two felony convictions. However 
miscemeanor conviction is additionally 

DpDecause the record does not establish that 

or the tags constituted a violation of the 

Columbia Code. 


The appellee contends that 


pe proved beyond a reasonable doubt, citing Hill v. 


States, 284 F.2a 754 (9th Cir. 1960), cert. denied, 3 
U.S. 873 (1961). The case does so hold. ‘The 
be traced back to an Eighth Circuit case, Blair Vv. 
United States, 32 F.2d 130 (8th Cir. 1929), and from that 
case back to "13 Encyc. of Evidence 931, and cases cited 
from eleven states pro and two states contra. But the 
learned trial judge included venue, as among the things 
in the case, which should be proved beyond a reasonable 
doubt; so the point is not before us here.” Blair v. 
United States, supra, 32 F.2d 130, 132. 

The discussion in that case, however, makes 
very clear that the "venue" involved is "true venue” 


in the sense that a violation of a Federal Statute had 


occurred and the question. was in which district it..was 
triable. In the instant case, if the license plate was 
removed outside the District, no D.C. Code violation 
occurred, and the offense would be triable only by the 
courts of the state in which it was removed. Appellee 
advances no holding that would suggest the Trial Court 
in the instant case erred in instructing that the jury 


ust find beyond a reasonable doubt “that this took 


place in the District of Columbia. . (Gur G1S)} - 


CONCLUSION 


or the foregoing reasons, the judgment of 
conviction as to all three counts must be reversed, 
and the case remanded to the District Court. 


Respectfully submitted, 


Attorneys for Appellant 
March 16, 1970 (Appointed by this Court) 
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